LEGAL CULTURE

Report on the 34t Conference of German Legal Historians
in Wiirzburg, 8th —12th September 2002

By Thomas Gergen and Michael Ehm

Editors” Note: This conference report also appears, in German, in the Zeitschrift der Savig-
ny-Stiftung fiir Rechtsgeschichte, Germanistische Abteilung, ZRG GA 120 (ZRG 132),
2003, S. 972-983.1 The Editors thank the publisher of ZRG, Bohlau Verlag?, for the permis-
sion to translate and publish the report in German Law Journal. Translation by Betsy Roe-
ben, Heidelberg, and Morag Goodwin, Florence

On the evening of 8t September 2002 participants in the 34th Conference of Ger-
man Legal Historians gathered in Wiirzburg, where the Vice President of the Uni-
versity of Wiirzburg, Wolfgang Freericks, and the dean of the law school, Helmuth
Schulze-Fielitz, welcomed them in the Emperor’s Hall of the Prince-Bishops’ Resi-
dence. The opening speeches and festive chamber music will be well remembered,
as will the spectacular frescoes of the Emperor’s Hall, especially the ceiling fresco
which shows the most important event in the -medieval history of the city of
Wiirzburg, namely the marriage of Friedrich Barbarossa and Béatrix of Burgundy
in 1156.3 Ulrich Sinn (Wiirzburg) presented the keynote address for the conference,
“The Law of Asylum in Antiquity”.*

The next day Rolf Kniitel (Bonn) and Clausdieter Schott (Ziirich) spoke, the latter
on difficult questions of interpretation, having chosen as the title of his lecture
»~Authentic Interpretation: between Hermeneutics and Legislation.” Using many
examples from all of legal history, Schott discussed authentic interpretation, which

thttp:/ /www.boehlau.at/periodicals /periodical.jsp?periodicallD=0323-4045.

2 http:/ /www.boehlau.at/index.jsp

3 Editors’ foornote: The frescoes may be viewed at
http:/ /www .kfki.hu/~arthp /html/t/tiepolo/ gianbatt/5wurzbur/.

¢ Compare the conference report by Inge Kroppenberg in der ZRG Rom. Abt. 120 (2003),
http:/ /www.boehlau.at/periodicals /periodical.jsp?periodicallD=0323-4096.
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he argued is always in conflict with material revisions: while interpretation can be
undertaken retroactively, a law can principally only be in force ex nunc. He elabo-
rated four kinds of interpretation which were presented in post-glossator sequence,
as follows: first, the interpretation of the Princeps, that is, the authentic interpreta-
tion in a narrow sense, which is characterised by the formula Eius est interpretari
leges, cuius est condere; then, interpretation by Consuetudo, which rests on the rule
Optima est legum interpres consuetudo; as well as interpretation through the Judex and
finally interpretation by the Doctores and the Magistri. The commentary (Glosse)
already measured these four types of interpretation by three criteria, namely by
their generality, their binding force and the necessity of the written form. In
Schott’s view only the authentic interpretation of the Princeps fulfills all three re-
quirements, because it is generalis, necessaria et in scriptis redigenda. In this role
model, the subjects of interpretation stand vis-a-vis the corresponding type of legal
source, namely the Princeps vis-a-vis the law (Gesetz), the Judges vis-a-vis custom-
ary law and scholars vis-a-vis the glossed Roman law. With a new orientation as
to legal sources, that is, the shift from the medieval culture of judicial decision to
the modern culture of legislation, the understanding of interpretation and method
also changed. Francisco Sudrez’s De legibus ac Deo legislatore was for Schott a prime
example of placing the emphasis not on the subject of interpretation but on the
method. According to Sudrez, Schott argued, authentic interpretation could under-
take transforming interventions, because it fulfilled all conditions of a law and thus
had to be just, formally legitimate and promulgated. Schott concluded that, as
legislation increased in significance, its ,repair shop”, that is, authentic interpreta-
tion, also attained a clearly improved status.

Kniitel’s lecture “Unacknowledged yet very present — Roman Law in the Jurispru-
dence of Last Instance” demonstrated a continued presence of common law in the
jurisprudence of the Bundesgerichtshof (BGH), using the specific examples of the
actio iniuriam and the laesio enormis. With the help of relevant passages in the Di-
gests, the Roman Law expert showed direct connections between the jurisprudence
of the Reichsgericht (RG) and the BGH to institutions of the classical Roman law.

That afternoon, the Plenum broke into two sections. The first, led by Maximiliane
Kriechbaum (Hamburg), dealt with “Learned Law in Medieval German Legal Re-
cords”. Gero Dolezalek reported on his project in Leipzig to inventory Latin legal
manuscripts from German-speaking areas and areas eastward, as well as the Neth-
erlands. Almost all manuscripts have been roughly inventoried, but only about half
have been well catalogued. Between 100 000 und 200 000 manuscripts still need to
be catalogued. Canon law is the main empbhasis of this project, which will run for
ten years and can be viewed and used at Professor Dolezalek’s web site.5 The large

5 Editors’ footnote: http:/ /www.uni-leipzig.de /~jurarom/manuscr/index.htm
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database allows searches for manuscripts by means of indexes (e.g. Author, Work,
and opening words). In the coming years our picture of Roman-Canon law in Ger-
many could be corrected, if reception did not occur through the Corpus Juris Justin-
iani and Corpus Juris Canonici but was rather very strongly influenced by confession
books and the literature of moral theology. It was precisely “half and quarter-
scholars,” Dolezalek argued, who contributed to the reception in Germany.

In his presentation ,Learned Law in Hamburg and Liibeck” Albrecht Cordes
(Frankfurt a.M.) dealt with the conditions surrounding the search for scholarly law
in the German middle ages, above all in the 13th century. He discussed three levels:
scholarly legal science, legal records, and the legal practice. With this as his starting
point he specified for learned law in Hamburg and Liibeck a selective reception of
norms, arguments and rhetorical topoi of all legal areas on the one hand and, on the
other hand, the adoption of basic concepts of scholarly legal thought. An argument
for the latter point is the fact that the Hamburg City law (Hamburger Stadtrecht) was
called an ,,Ordeelbook” and simultaneously a ,liber iudiciorum”, as well as the fact
of its division into twelve books. According to Cordes, the attempt at a systematic
codification can be seen from the legal material handled and was reflected in a dis-
tantly identifiable scheme of personae-res-actiones. Cordes subdivided the first point
of his source analysis, that is, the selective reception of norms, arguments and rhe-
torical topoi, into citations in the same language, word for word translation, and the
explicit adoption of imperial law, all of which appear less often in the sources, as
well as into other changes of domestic law under scholarly influence, the adoption
of arguments, and mere similarities. The discussion went deeper into the question,
whether scholarly law could be qualified as “Verwissenschaftlichung” (“scholariz-
ing”) in Wieacker’s sense, as , professionalisation” or as ,rationalisation”.

Ulrike Seif (Passau) discussed , Roman-Canon Inheritance Law in Medieval Ger-
man Legal Records”. She elaborated on the precedence of local law (limitations on
freedom of testament) over the canon law form of testament (freedom of testament)
and emphasized the ,variety “ and , diversity” of the corresponding legal provi-
sions. It was also made clear that one cannot simply apply to rural areas conclu-
sions that result from research involving urban source materials.

Christoph Meyer (Erlangen) dealt with , Langobardian Law North of the Alps. Un-
studied Migrations of Scholarly Law in the 12th — 14th Centuries.” True, the glossa-
tors were fundamentally opposed to the Langobardian law, yet even the canonist
Ostiensis mentioned the Lombarda in addition to Roman Law and feudal law
(Lehnsrecht); the Lombarda was of greater significance in the decretal literature than
researchers had previously assumed. This raised the question whether influences of
the Lombarda underlay the Sachsenspiegel. In favor of this argument would be the
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fact that Eike von Repgow spent time at the Magdeburger Rechtsschule, which evi-
dences its own scholarly tradition.

The second afternoon section, dealing with “Contemporary History of Law” was
led by Rainer Schroder, who commented that it is not always easy to draw a line
between the work areas of contemporary legal history and political science. In the
end though he relies on the competence of historically trained lawyers in the field
of the most recent legal history as well. Five substantial projects in contemporary
history were presented.

Klaus Marxen, Berlin, presented the project he is conducting with Gerhard Werle,
,Project: Criminal Justice and the GDR past”, which deals with assessing the crimi-
nality of the GDR system (Systemkriminalitit). Collection, analysis and documenta-
tion will be broad based. In addition the decisions, the judicial orders and above all
the indictments from the relevant criminal processes will be drawn upon. Marxen
said that the material comprises some 5 000 Documents with a total volume of
around 100 000 pages. In addition to the findings on the criminality of the system,
the findings as to the assessment process itself are of interest. In the end, however,
the process of assessing the criminality of the GDR system cannot be compared
with that of assessing the Nazi Regime. In addition, a main problem is that the
criminal process is not an historical assessment, but is rather limited to the deter-
mination of individual guilt. The entire adjudicative practice of the lower courts is
also documented, since these comprised an essential part of German unification.
Also of note was a large quantitative reduction of cases over the course of the proc-
esses: for some 100 000 accused, only 610 legally binding adjudications, of which
430 were prison sentences (39 without probation) were handed down. While a
criminal law solution was preferred, the justice system still proceeded in a very
restrained way. In this context, the amnesty model chosen in South Africa was dis-
cussed which, however, also exercised pressure on the offender by means of crimi-
nal law. Serious violations of human rights, perversion of justice, voter fraud and
abuse of authority, as well as corruption proved to be the essential case groups for
assessing the GDR wrongs. Information that could be drawn from the criminal
processes as to participant complicity in crimes appeared to be of particular con-
temporary historical significance. In the discussion that followed, the need for a
comparative law analysis was mentioned (Gabor Hamza), as was the fact that for
this context the files of the Ministry for State Security of the former GDR were par-
ticularly informative.

Hans-Andreas Schonfeldt (Frankfurt / Main) then spoke about the project ,En-
forcement of Norms in Eastern European Post-war Societies: the Example of Arbi-
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tration Commissions in the GDR”. He first generally addressed the sizable project
of the Max Planck Institute for European Legal History in Frankfurt / Main. There,
a project on enforcement of norms, taking into consideration sociological studies
began in 1992 under the leadership of Dieter Simon. Under the coordination of the
Frankfurt institute, the international project has supported researchers in Prague,
Bratislava, Budapest and Warsaw, above all by assuming editorial work. But the
institute also provided theoretical training in the form of seminars and basic and
symposium volumes on the related topics. Schonfeldt himself prepared a work on
arbitral commissions in the GDR, in which he shows, inter alia, the connections be-
tween the Prussian Schiedsmann (arbitrator), the Saxon Friedensrichter (justice of the
peace), the arbitral Commissions in the GDR and the newly re-established Siih-
nestellen (conciliation posts) as extra-judicial means of dispute settlement. In this
context, the files of the GDR Ministry of Justice and various military archives
proved of interest. Here, too, the discussion pointed out the need for comparative
law studies and expressed that the term Laiengericht (lay court) was not entirely
correct, since the fora discussed were social courts acting under political leadership.

The project ,BGB Commentary from an Historical-Critical Perspective” was pre-
sented by Mathias Schmoeckel (Bonn), who is editing the project with Joachim
Riickert und Reinhard Zimmermann. The six volume work, whose first volume
was to be published in 2002, will set forth the relationship of the current German
civil law to the original text of the codification and investigate historically how its
characteristic structure came into being and how it has held up from a cultural,
economic and social perspective. Critically, the commentary also seeks to look to
the future, to assess and to evaluate on a comparative basis. Experience so gained
will be presented in connection with the individual BGB norms or groups of norms.

Thomas Vormbaum (Hagen), in what he called a work-in-progress report, dis-
cussed his preliminary work for an historical commentary on the criminal code.
Similar to the BGB commentary, as an expository, paragraph-based exposition of
the Criminal Code (S5tGB), this work seeks to increase the level of available histori-
cal information above all for the practitioner, on the basis of the version of the code
currently in force. In 2000 the edition work was completed on the various texts of
the laws, from the Reich criminal code (RStGB) through today’s StGB. Under con-
sideration now are ways to make the material accessible, including an electronic
edition, in which all versions of the StGB for specific dates could be provided. In
addition to the text of the laws, previously unpublished source material will also be
published so that the material already supplied by Schubert can be expanded upon
and completed. On this basis, a commentary on the Criminal Code will be created
that will enrich the doctrine of criminal law through historical argumentation and,
by means of comparative law approaches, also draw attention to criminal law or-
ders in neighbouring states. The presentation of the commentary (loose-leaf/CD-
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Rom with continual updating/Internet), is not yet imminent and has thus not been
clarified and depends in the end upon a publisher. On formal grounds, provisions
which no longer exist will not be included in the final commentary, although the
materials contain these. The focus of the commentary will be the historical; it will
only present rudimentary doctrine in context. Vormbaum indicated that since the
founding of the Federal Republic of Germany, the federal ministry of justice has
collected materials relating to the Criminal Code chronologically in over 150 vol-
umes. This collection, which was concluded with the ministry’s move from Bonn to
Berlin, is now available at the Institut fiir Juristische Zeitgeschichte in Hagen.

To close the section Michele Luminati (Luzern) spoke on his project ,Judicial His-
tory of the Swiss Federal State”, which began in June 2002 and deals with the his-
tory of the Swiss Federal Court, cantonal jurisdiction, and the respective jurispru-
dence on civil and criminal law. A lexicon of judges will be created, with vita of the
individual federal judges, which deals primarily with the election of judges,
whereby proper judicial dynasties will be traced. In addition, an overview will be
gained of the individual scholarly activities of the federal judges and their side avo-
cations, for example in commissions and the involvement of the federal judges with
the federal parliament. On the basis of these materials the thesis would be tested,
whether the homogenity of the Swiss leadership elite hinders or has hindered con-
flicts between the various institutions.

Tuesday, 10th September, began with a contribution on Roman law. Andreas
Wacke (KoIn) spoke on “Roman Jurists’ Image of Man”. Then Jan Schroder (Ttibin-
gen) addressed the topic “‘Law’” and ‘Natural Law’ in Modern German Legal The-
ory”. Beginning with the uniform conception of law up to the mid-17th century,
Schroder tracked two phases of the disintegration of this concept of law. As of the
middle of the 17th century, the positive law was still only the value-free directive of
the lawgiver, whereby the characteristic of reasonableness or justice was inapplica-
ble. As of the mid-18th century, the legal-moral and physical natural law was ascer-
tained by reason and experience and, in addition, the exigency of a (divine) law-
maker was eliminated, so that susbsequently the law was only ,conditional rules”
(notwendige Regel).

The section on ,Political Criminal Procedure in European History”, chaired by
Ginter Jerouschek of the University of Jena, was held in the Imperial City Hall of
Rothenburg ob der Tauber, with the option afterwards to visit the medieval Krimi-
nalmuseum or the archives of the Imperial City.

Udo Ebert (Jena) dealt with the case of Catilina, whom the Roman Senate declared
hostes / conspirator in 63 B.C. Ebert began his four-part talk “Criminal Law, Public
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Emergency Law and Martial Law” by considering the persons defeated under mar-
tial law outside Rome and later criminally condemned, and then the process
against the conspirators arrested in Rome. The third part inquired into the legal
justification for execution by public emergency law, martial law, and general
criminal law, and the fourth section went deeper into the political motives and
backgrounds of the executions. He came to the result that the executions were not
justified in the case of the Catilineans, since the criminal process was not legiti-
mated but was a purely political process.

Hans Schlosser (Augsburg) made the connection to the High middle ages with his
topic “’Corradino sfortunato”: Victims of Power Politics? On the Conviction and Exe-
cution of the Last Hohenstaufen”. He was interested in examining which crimes
deserving of death were attributed to Konradin, whether he received an orderly
process or if he was likewise victim of a political process. His crimen laesae,
Schlosser claimed, was high treason, which could be subsumed under Part I 9 of
Frederick II's constitution for the Kingdom of Sicily (MGH Constitutiones et Acta
Publica Imperatorum et Requm, vol. II, Supplementum 1996): De guerra non movenda.
Comes, baro, miles seu quilibet alius, qui publice guerram in regno moverit, infiscatis bonis
suis omnibus capite puniatur... For Schlosser it depended on being able to show that
Konradin not only broke a simple prohibition against feuding — according to the
prevailing opinion to date — but that he committed an act hostile to the public peace
(Landfriede), which Schlosser could establish particularly on the basis of the charac-
teristic of publice. This rule was applicable to the usurpator Konradin and thus made
possible the elements of the offense of crimes against the sovereign, for which ac-
cording to the valid law at that time, no process needed to take place (manifester
regis hostes). It was then immediately adjudged and enforced according to the noto-
riousness and manifestness of the act, a principle that first appears in the doctrine
of crimen manifestum vel notorium in thirteenth century canon law. Thus, Schlosser
showed convincingly that Konradin’s death was covered by the criminal and pro-
cedural law in force at the time.

Ulrich Falk (Mannheim), in his presentation, “Political Witch trials? A case study
from the 17th century”, singled out the shire of Vaduz (in the Principality of Liech-
tenstein) in order to present the rich archive material still existing on criminal pro-
ceedings against witches before the Hofgericht there. The material showed a high
frequency of persecution, with approximately 300 executions for a population of 1
650 inhabitants. From a total of 48 prosecutions, only 28 were directed against men.
Falk put forward the thesis that the count of Vaduz, deeply in debt because of in-
tensive warfare, mal-administration and harvest failure, richly profited from the
confiscated money and goods of the tortured. According to Falk, the Vaduz process
shows that there was a “murderous institutionalisation of the judicial process”,
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evidencing “serious governmental criminality”, that was likewise capable of being
used by various interest groups.

Subsequently, Regina Ogorek (Frankfurt a.M.) presented her investigation into
“Strategies of Argumentation in Political Trials. A Legal Historical Reflection”. She
also dedicated her presentation to looking at the “political trial” and its juridical
methods of argumentation. Using the example of the Nazi Blutschutzprozesse (proc-
esses to protect the purity of German blood) before the Supreme Court of the Ger-
man Reich (Reichsgericht), she explained that the court was less interested in the
legal justification than in unlimited punishment, which required not a legal but a
national-socialist justification. As was to be expected, this showed itself also in the
application of the topoi from Nazi ideology. Nevertheless, Ogorek claimed, the
Reichsgericht still gave judgement more “professionally than the special courts”.

Iv.

The next day, Wednesday 11t September, began with two plenary lectures under
the Chairmanship of Wilhelm Brauneder, from the University of Vienna.

In his study “Learned Law and the Economic Order. The Dutch ‘Beer-War’ in the
15t and 16t centuries”, Alain Wijffels (Leiden/ Louvain-la-Neuve) described im-
pressively the extent to which Dutch law was influenced by Roman canon law: as a
result of the development of new methods of beer production and the diversifica-
tion of beer production, princely justice was strengthened, which in turn provided
a legal framework to the quarrels over beer production. Wijffels developed five
strategies of argumentation with respect to this point. The strongest argument was
that of the protection of property, as the process of determining ownership was
well-established in the judicial process of Roman canon law and thus accepted by
all parties. Often bound up with this was the challenging of administrative acts.
Moreover, the parties called for a restrictive interpretation of the law or, when the
opposing claim was based upon the protection of property, stressed traditional
interests, such as the utilitas publica, that is, public interest. Finally, the congruence
of individual interests with the prince’s was sometimes claimed, for the execution
of which the procureur général was responsible. Wijffels presented four types of con-
flicts: firstly, the local-internal town quarrels; secondly, those which the town had
with the countryside, because they did not want competition, in particular brewer-
ies, to establish themselves in their area; thirdly, those conflicts between towns in
the shire of Holland; and fourthly, the inter-province judicial trials. The result of the
study was that in fact no highly developed doctrine, in which legal scholarship
stood to the fore, had developed, but important legal concepts and juridical Leitmo-
tive, such as, most importantly, that of utilitas publica, were used to justify the
greater values represented by economic and tax interests. According to Wijffels, the
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beer trade illustrated impressively how hard, even outside their boundaries, cities
tried to enforce their interests against the competition.

Klaus Luig’s (K6ln) presentation “The History of Private Law — an Assessment”
had, as the speaker affirmed, rather the character of a “selective sampling of the
history of the Doctrine of Private Law”, focussing on the General Part and the law
of obligations for the greater part of his assessment. To this end, Luig talked about
the large range of published studies on certain private law institutions, biographi-
cal/bibliographical thematic works primarily tied to individuals, as well as studies
on basic concepts of private law (such as freedom and social issues). The discussion
unearthed several suggestions for future research, such as work on contract practice
and on economic and trade law, for example merchant status and its ostensible
existence. The history of private law should not only be seen in terms of that pre-
ceding the German civil code (BGB), but rather needs to be brought into the wider
historical context.

For the sake of completeness, the following speakers and topics from the section
concerning legal practice in Antiquity (led by Ulrich Manthe from Passau) should
be named; these are presented in the Roman law section of the Savigny Zeitschrift.6
Ralph Backhaus (Marburg) spoke about the “Modification of risk-taking in com-
mon companies through agreements in classical Roman Law”. Peter Groschler
(Mainz) chose the theme “The Oath in TPSulp. 28-29”7 Eva Jakab (Szeged) on
“Peril and Practice — Agreement Models for Risk-Sharing in the Purchase of Wine”.

The section entitled “The Modernisation of the Legal Order in Central and Eastern
Europe since the Enlightenment” brought important new findings for European
legal history.

Central to the work of Gabor Hamza (Budapest) was “The Concept of the ius con-
suetudinarium in the Tripartitum of Werbdczy”. As the main source of Hungarian
private law, first printed in Vienna in 1517, the Tripartitum was in force in Hungary
from 1514 until 1848. However, it never achieved the status of law as the Hungarian
House of Lords at no point made it such, the higher nobility fearing that it would
result in a power shift towards the lower ranks of nobility. Hamza pointed out the
difficulty of qualifying the Tripartitum as legal; neither lex nor regulation or statute
describe it, and one can at best speak of it as ius consuetudinarium or as a recueil offi-
ciel de coutumes.

¢ Editors’ footnote: Conference report by Inge Kroppenberg, cited at note 4 above.
7 Editors’ footnote: TPSulp =Tabulae Pompeianae Sulpiciorum.
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Heikki Pihlajamédki (Helsinki) addressed “The Hofgericht Dorpat/ Riga — a new
chapter in the history of the highest courts in the Baltic region”. He was interested
in the role of this court in Dorpat, a town that was founded by the Swedes. The
speaker made the point that in the Hofgericht of Dorpat, first Livonian law then
Swedish law followed by the ius commune were applied. There was no Akten-
versendung (case referral for advisory opinions) and in the beginning also no uni-
versity in Dorpat. Appeals did not play such an important role at this court as in
other Swedish Hofgerichte, since only seven records of appeal survive. Moreover,
the investigation showed that the judges in Dorpat had studied at thirty different
universities.

To this, the section leader Peeter Jarvelaid (Tallinn) fittingly informed us about his
knowledge of the “Legal education in the Baltic region — a case-study of the Univer-
sity of Dorpat”. Following the surrender of the Swedish King, Karl XII, at Poltawa
in 1709, Russia granted Livonia the right to its own university, which was in fact
not established until 1802 and whose language of education was German until 1893,
from whence it was Russian.

Jiirgen von Ungern-Sternberg (Basel) raised in his presentation the following ques-
tion of “How does one Surrender Formally? The Surrender of the Baltic Countries
to Peter the Great from a European Perspective.” The speaker brought out the fact
that at the start of the 18th century a certain convention existed that was used gener-
ally in Europe for the purpose of capitulation and surrender of power to the new
ruler. Thus, the Russians left untouched former offices, such as those court in-
stances with German as the chancellery-and court-language, the privileges of the
nobility in the countryside and those of the burghers in the towns. Contemporary
parallels such as the surrender of Strasburg during the time of Louis XIV support
this theory. Moreover, the Roman form of capitulation (deditio) could be seen as a
contractual agreement, as the “formal handing over” was an “agreement” between
the surrendered community and the new ruler. In order that there should be no
interruption in the transfer of power, the Livonian order of knights and the town of
Riga concluded an agreement with Peter the Great concerning the handover of
power, which was confirmed by the previous ruler, Sweden.

All in all, this section of the conference confirmed that the Baltic region, like Hun-
gary, was very much bound up with the culture and legal order of Central and
Eastern Europe.

Following a very instructive and at the same time enjoyable organ recital in the
university assembly room and a minute’s silence in memory of the victims of the
September 11t terrorist attack on New York, attention turned to a large-scale edito-
rial project of interest to all legal historians. Heiner Liick (Halle) and Albrecht
Cordes (Frankfurt a.M.), together with the leader of the Philological Department of
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the Erich Schmidt-Verlag, Carina Lehnen, elaborated on the ideas and concepts of
the second edition of the Handwdorterbuch zur Deutschen Rechtsgeschichte (HRG)
(Concise dictionary of German Legal History). In the coming years, a comprehen-
sive and up-dated new six-volume edition by Wolfgang Stammler, Adalbert Erler
and Ekkehard Kaufmann, with a strong improvement of the structure of headings,
is planned. The main emphasis will be on the German legal history of the Middle
Ages and of the early modern period (the old Reich and the subsequent state-
building), including a European dimension. The new editors asked legal historians
for their co-operation and support.

The subsequent gathering of members reflected the current situation of legal his-
tory in teaching and research at German universities. At the previous Conference of
Legal Historian in Jena (2000) a working-group was appointed (Okko Behrends,
Peter Landau, Karin Nehlsen-von Stryk and Michael Stolleis), who were to observe
and report upon the academic-political development of legal history. First of all
Michael Stolleis explained the effects of the reform of legal education on the subject
of legal history. Following the publication of a discussion draft, he had written to
all the Bundeslénder in order to make them aware of the situation of legal history.
He received a response only from Nordrhein-Westfalen, which merely notified him
succinctly of the competence in this field of the individual universities and facul-
ties. Thus, in the end, one could not expect too much at all from political forces in
terms of support for legal history, which is why a stronger effort by legal historians
in terms of public relations was necessary; to this end collaboration with colleagues
from the disciplines of legal theory and comparative law promised a more effective
representation for the basic legal subjects. After Peter Landau spoke about the plans
of the law faculty in Munich for specialisation of (legal) education, Dietmar Wil-
loweit opened the discussion. Rolf Kniitel noted that the fact that Roman and Ger-
man legal history are usually offered as alternative courses is counter-productive in
the sense that it fosters the accusation that neither is essential. Joachim Riickert
drew attention to the decisions of the Fakultitentag, which would be beneficial for
legal history and which had been sent to all Deans in writing, from whence the
information may not have been forwarded. Ulrich Manthe saw an opportunity in
principle for the discipline in the development of a degree specialising in legal his-
tory. Although, the move to list specialisations separately on State Exam certificates
would work against offering specialisation in legal history, as students with a view
to their career opportunities would be unlikely to take it up. He suggested instead a
single grade on final certificates. Similarly, Okko Behrends was critical of the de-
velopment of subject specialisation in law: the first semesters were more interesting
for legal historians because the students could approach the subjects offered with a
more open frame of mind; in the advanced semesters there was in addition the
danger that the mostly parallel-organised specialised subjects could effectively bar
the students interested in legal history.
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Peter Landau added to his earlier remarks, that legal history remained a core sub-
ject and that in the first semester in his faculty it must be taught in its two main
areas, German and Roman legal history. In Munich, legal history requirements are
already part of the Zwischenpriifung (equivalent to a bachelor’s degree). Four of the
seven universities in Bavaria had already laid down the basic core elements of legal
study but it was not to be expected that all (law) faculties could commit themselves
to such specialist subjects. Dietmar Willoweit referred to the obligatory doctoral
seminar in legal history at Wiirzburg, through which is guaranteed that at the very
least all doctoral students expand their horizon in legal history. Gottfried Schieman
regretted the fact that the lack of teaching of legal history in Baden-Wiirttemberg
meant that a second-class category of students would be created (who had not had
the opportunity to study legal history); this is because it was likely that this special-
ist subject would be created in only one law faculty. This was the result of legal
historians having to assert themselves within the examination office as well as
within their own faculty, so that in this respect an aggressive approach by legal
historians was necessary.

Elmar Wadle pointed out the special position of the Saarland, which already in the
winter semester of 1997/ 1998 had implemented such reforms in its legal education.
Instead of the Zwischenpriifung, a points-system had been introduced, that pre-
scribed final exams in the course of the first six semesters. In this first part of the
degree, an hour per week in the six semesters (6 Semesterwochenstunden) was
dedicated to legal history, in which in each Roman and German legal history were
taught with varying emphasis. A further four hours per week (4 Semesterwochen-
stunden) were dedicated to the study of legal philosophy. Because of personnel
difficulties, specialising in legal history in terms of a core subject was nevertheless
not to be expected. Diethelm Klippel explained his situation as a lone warrior for
legal history in the faculty in Bayreuth, where legal history did not constitute a core
subject, but that he strove for dove-tailing with other subjects such as legal protec-
tion of industrial property and copyright law.

Dietmar Willoweit had the working-group (Members: Karin Nehlsen-von Stryk,
Okko Behrends, Peter Landau and Michael Stolleis) confirmed by acclamation for
another two years in their task. In order to simplify this work, Michael Stolleis
asked those gathered to send him information about legal history in the various
faculties and individual chairs, which he would pass onto colleagues. At the re-
quest of Rolf Kniitel, Stolleis indeed promised a joint transmission to colleagues in
individual faculties.

It was furthermore announced that the 35t German Legal Historians Conference
would take place from 12t to 17t September 2004 at the University of Bonn and
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that there would be a special section to mark the bicentenary of the passing of the
French Code civil.

The three evening receptions with Wiirzburg University in the Residency, the
Mayor of Wiirzburg in the old Town Council building (Grafeneck), as well as with
the Mayor of Rothenburg ob der Tauber in the Reichsstadthalle of that town were
splendid. The merry wine-tasting of Bocksbeutel by candlelight in the historical cel-
lar of the Residency among the wine barrels on the evening of 9% September will
without doubt remain a wonderful memory for all the participants. The last day,
12th September, was reserved for a tour in glorious sunshine of the sights of the
Tauber valley; also visited were the Cistercian monastery at Bronnbach, with its
Roman cloister, the castle of Bad Mergentheim with its museum of the history of
the Teutonic Order, the chapel of Stuppach with the Madonna by Matthias Griine-
wald, the Renaissance castle of Weikersheim with its impressive knight’s hall and
original Baroque gardens, the Church of Our Lord at Creglingen with the altar by
Riemenschneider, as well as the picturesque wine-growing village, Frickenhausen,
where finally dinner was enjoyed.

The organisers managed to put together not only a top-class academic programme,
but also to achieve the right cultural and convivial atmosphere; for the faultless
organisation and the smooth execution of this 34" German Legal Historian’s meet-
ing, Dietmar Willoweit and Jiirgen Weitzel of Wiirzburg University, as well as their
colleagues, are owed the sincerest and warmest thanks of all the participants.



