LEGAL CULTURE

Co-ordinated Continental European Market Economies
Under Pressure From Globalisation: Germany’s “Rhine-
land capitalism”

By Jiirgen Hoffmann

[Editors’ Note: The 22 July 2004 acquittals of all six defendants in the criminal pro-
ceedings against former Mannesmann CEO, Klaus Esser; Deutsche Bank’s CEO
(Vorstandssprecher) and then Member of Mannesmann’s supervisory board, Josef
Ackermann, and other members of Mannesmann’s Supervisory Board have, once
more, highlighted to German, European and International observers the particular
features of law and politics in “Germany Inc.”, “Rhenish Capitalism”, or “Rhine-
land Capitalism”. As begun in the aftermath of Josef Ackermann’s inthronization at
the head of Deutsche Bank and Ackermann’s subsequent transformation of the
Board’s control structure, German Law Journal has published several contributions to
the ongoing changes in German corporate governance and its embeddedness
within the specific German economic and legal system. In his fine piece, Jiirgen
Hoffmann, Professor of Sociology in Hamburg, surveys the current interdiscipli-
nary debate over the future fate of so-called Rhineland Capitalism and reconstructs
Germany’s recent history in an international context. In the next issue, to be pub-
lished on 1 September 2004, Professor Christopher Allen of the University of Geor-
gia will further deepen this inquiry and place the contemporary debate over the
possible end of Rhineland capitalism in the historical context of Germany’s devel-
opment in the 20t Century. The Editors of German Law Journal are very pleased and
honored to be able to provide for a further forum for this important debate, bring-
ing together lawyers, economists, political scientists and sociologists, for a much
needed exploration of the historical and political origins as well as of the legal
framework of Germany’s much critizised and, at the same time, ardently praised
system of corporate governance and industrial relations. We invite our readers to
contribute to this debate, which has so far found too little resonance in Germany
itself. The Editors.]
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A. Introduction?!

It has become indispensable to open up markets, liberalise trading and capital rela-
tions and make labour markets more flexible in the era of globalisation: such would
appear to be the general consensus among politicians and academics alike. The
predominance of neoclassical and/or neoliberal theory since the 1980s, further en-
hanced by the gathering pace of “globalisation,” the collapse of state socialism and
by the European internal market, has led to the implementation both nationally and
internationally in Europe of economic strategies aimed above all else at market
freedom. Only now - given the effects of this seemingly natural and inevitable
process - are institutional perspectives on the economy turning against neoclassi-
cism and drawing attention to the potential consequences for societies hitherto
ranked among the strongest economies on the world market. That strength, accord-
ing to Michel Albert,2 was derived from the embedding of their economies in the
very social institutions which are under threat from the process of liberalisation.
The foundation was thus laid for a modern “political economy” bringing society
back into the economy, equated by many with what Thomas Kuhn describes as a
“paradigm shift.” The 1990s saw the rapid development of an international dis-
course around “models of capitalism”3 and “Varieties of Capitalism.”* which exam-
ined in the light of globalisation the trends in and comparative advantages of all the
newly (re-)emerging variants of capitalism. The importance, for industrial relations
and for Europe’s trade unions, of knowing more about the direction in which con-
tinental European economies and societies are heading, under pressure from inter-
nationalisation, cannot be overestimated: industrial relations constitute a key ele-
ment in all the different variants of capitalism and are affected by qualitative
changes whenever the goal posts move - academic commentators are unanimous
on this point.

We shall begin by outlining below the differences between the two main variants of
capitalism - the liberal market economy (LME) and the co-ordinated market econ-
omy (CME) - drawing on the writings of Hall/Soskice, who have adopted the most
trenchant and empirically sound position in this discourse. Thereafter, using the

1 This article was originally presented at the Chamber of Labour seminar on “The US American and the
European model” in Vienna on 30 October 2003 and translated and published as a discussion and work-
ing paper at European Trade Union Institute (ETUIin Brussels 2004; it was also presented on the website
of the CCGES - Toronto/Montreal. Translation from the German by Janet Altman.

2M. ALBERT, CAPITALISME CONTRE CAPITALISME (Paris 1991).
3 D. COATES, MODELS OF CAPITALISM - GROWTH AND STAGNATION IN THE MODERN ERA (Cambridge 2000).

4 VARIETIES OF CAPITALISM - THE INSTITUTIONAL FOUNDATIONS OF COMPARATIVE ADVANTAGE (P. Hall &
D. Soskice eds., 2001).
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prototype of a CME - Germany’s “Rhineland capitalism” - as a case study, we shall
describe and analyse the changes occurring under pressure from the process of
internationalisation.

B. Liberal Market Economy vs. Coordinated Market Economy: A Typology

A distinction can theoretically be drawn between two ways in which capitalism is
embedded in social institutions, i.e. between the “liberal market economy” variant,
characteristic of Anglo-Saxon economies (USA, UK, Australia, New Zealand and
Ireland), and the “co-ordinated market economy” variant typical of most continen-
tal European countries.> When observed in an ex-post analysis, not only are these
variants of capitalism endowed with a balanced set of functionally complementary
institutions, these institutions have in fact taken shape through a lengthy historical
process as the product of well-developed social cultures, power processes, and
technical/economic development trajectories. They are by no means merely the
outcome of functionally determined development trajectories, as implied by
Hall/Soskice in their analysis of the status quo. (for a critical view, see also Hopner®)
Our first step will be to outline the institutional structures of the United Kingdom
and the United States on the one hand and Germany on the other, drawing on a
comparison made by Hall/Soskice. In this discussion, these two variants serve as
prototypes for the liberal and the co-ordinated models of market economies.

The United Kingdom and the United States are characterised as “liberal market
economies (LMEs),”” in that “ownership” lies at the heart of all economic activity,
and hence there is little co-ordination of market relationships and limited state in-
tervention in the economy. The job of effecting co-ordination for the economic
players is performed by highly deregulated markets (just what Adam Smith meant
by his “invisible hand”). Businesses themselves are unable, or barely able, by
means of co-operation and co-ordination, to supply the economy with “public

51d.

6 M. HOPNER, WER BEHERRSCHT DIE UNTERNEHMEN? SHAREHOLDER-VALUE, MANAGERHERRSCHAFT UND
MITBESTIMMUNG IN DEUTSCHLAND (2003).

7 On the following points see P. Hall & D. Soskice, Introduction to VARIETIES OF CAPITALISM, supra note 4,
at 1; O. Fioretos, The Domestic Sources of Multilateral Preferences: Varieties of Capitalism in the European
Community, in VARIETIES OF CAPITALISM supra note 4, at 213; St. Wood, Business, Government, and Pattern
of Labor Market Policy in Britain and the Federal Republic of Germany, in VARIETIES OF CAPITALISM, supra note
4, at 247; S. Vitols, Varieties of Corporate Governance: Comparing Germany and the UK, in VARIETIES OF
CAPITALISM, supra note 4, at 337; D. Soskice, Globalisierung und institutionelle Divergenz: Die USA und
Deutschland im Vergleich, in GESCHICHTE UND GESELLSCHAFT Nr. 2, 201 (1999); but also A. Graham, The UK
1979-95: Myths and Realities of Conservative Capitalism, in C. CROUCH & W. STREECK, POLITICAL ECONOMY
OF MODERN CAPITALISM 117 (1997)



988 GERMAN LAW JOURNAL [Vol. 05 No. 08

goods” or with basic supply-side goods such as vocational training and basic re-
search and development, or to create the conditions for long-term financing. For
this reason, businesses (in the UK mainly small ones) recapitalise on the stock mar-
ket and are therefore dependent on expectations of short-term stock market gains.
They prioritise profitability rather than growth and employment, and their “corpo-
rate governance” structures (single board, transparent accounting, managerial -
CEO - responsibility and remuneration) are geared to the capital markets or to the
shareholders’ information requirements and decisions. Employee participation is
unheard-of, both on the shop floor and on the board. Shop stewards are viewed as
opponents, and the level of membership of employers” associations is low. As social
partners, these associations are either weak or non-existent, and at the same time
the trade unions, where they exist - in the USA there are completely “union-free
regions”® - are organised in a highly pluralistic fashion and overwhelmingly con-
clude (voluntarist) collective agreements at company level. This has in turn led to
the economy being structured in such a way that industry is on average character-
ised by low-level “common or garden” qualifications and poor wages and conse-
quently an extremely hierarchical company organisation, the use of university
graduates even in skilled technical posts and as junior managers,’ and in some
cases huge wage differentials. “Where marketable skills, long-term finance, encom-
passing employer and labor organizations and investment in technological devel-
opment are absent, firms are forced to concentrate on products that can be pro-
duced at low costs using standardized production methods.”1 Nor does this pic-
ture conflict with the simultaneous existence in the British and especially the US
economy of sectors which produce high-tech goods using highly qualified work-
ers!! because owing to their extreme dependence on the stock market (including
access to venture capital) and the great flexibility of the external labour market,

8 See H. C. KATZ & DARBISHIRE CONVERGING DIVERGENCES (2000).

9 See G. Bosch & M. Knuth, Das deutsche Beschiftigungssystem im 13. Jahr nach der Vereinigung, in WSI-
MITTEILUNGEN Nr. 5, 275 (2003).

10 Wood, supra note 7, at 250.

1 ]t is however debatable whether or not the British economy can still be referred to as a “low-skill, low-
wage” economy, as regularly happens in the rather idealised terminology of VoC analysis, given the
large proportion of sectors in the UK requiring high-level skills (See European Commission (2001), Em-
ployment in Europe. Luxembourg). A theoretical approach based on a labour market segmentation or on a
“dual labour market” - an approach developed in the USA against the background of its own “dual
economy” - would probably be more telling. Nonetheless, the European Commission’s current report on
employment in Europe, to which we refer here, says nothing about the actual mix of skills in the above-
mentioned sectors, referring only to an increase in employment in “high-education sectors” (European
Commission 2001, pp. 32 -34). Any comparison with sector-specific figures for Germany would have to
take account of the fact that Germany’s commercial service sector lags behind that of the UK, and of the
distortion introduced by the situation on the east German labour market.
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large companies in the UK and the USA are able to invest rapidly in product inno-
vation with the aid of venture capital (e.g. in the pharmaceutical sector and in fi-
nancial services!? or in the high-tech field in the USA). To this end they buy in the
requisite skilled labour at high cost on the labour market or even develop and
maintain “internal labour markets” within companies (protection against dismissal
based on the principle of seniority; generous pay packages for the highly skilled).

Germany, on the other hand, with its “Rhineland capitalism,” bears all the hall-
marks of a typical “co-ordinated market economy (CME),”’3 in that there is exten-
sive structural co-ordination of economic activity between companies and associa-
tions through overlapping company shareholdings (“Deutschland AG” - Germany
PLC), through the banks’ controlling role in the form of company shareholdings
and through the semi-public functions of corporatist associations, the trade unions
and the state in research, social and industrial policy. Some 90% of German compa-
nies are organised in federations of enterprises (trade associations and employers’
organisations), and it is compulsory for all companies to belong to Chambers of
commerce and industry. Furthermore, to take the metalworking industry as an
example, the employers’ organisations represent firms employing over 60% of all
workers, while the Federation of Employers’ Associations, according to its own
data, represents approximately 75% of all companies with 80% of employees in the
private sector.'* As employers, they must square up to three large and five small
trade union organisations belonging to the DGB. Generally speaking, collective
agreements apply sector-wide throughout a given region (over 60%) and are nor-
mally adopted even by companies not belonging to these associations. The state has
powers to order these agreements universally applicable.

This network of companies, the state, semi-governmental institutions (e.g. the
Chambers) and trade unions enables firms to solve problems of collective action
through co-operation and co-ordination, and to secure the supply of “quasi-public
goods” such as vocational training, research and development, long-term finance
and the dissemination of technology. “Capital coordination facilitates product mar-
ket strategies which employ the collective goods it makes possible.”1> Companies
are able to do so because they are primarily reliant on long-term bank loans (from

12 See Vitols, supra note 7.

13 On this point See Hall & Soskice, supra note 7; Fioretos, supra note 7, Wood, supra note 7; Vitols, supra
note 7; and W. Streeck, German Capitalism: Does it exist? Can it survive?, in Crouch & Streeck, supra note 7,
at 33.

14 Q. Jacobi, Renewal of the Collective Bargaining System?, in, THE CHANGING CONTOURS OF GERMAN
INDUSTRIAL RELATIONS 26 (W. Miiller-Jentsch & H.J. Weitbrecht eds., 2003).

15 Wood, supra note 7, at 249.
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their own bankers) or, as corporate enterprises, on shareholders - the big banks
(which manage the investment portfolio), the state or insurance houses - which
perceive their role in the light of long-term company policy. In other words, they
are stakeholders and utilise their capital strategically. Because of the separation
between the supervisory board and the management board, and thanks to em-
ployee participation (works councils and worker representatives on the supervisory
board), company policy is directed towards multiple long-term goals (profitability
plus a combination of company growth and security of employment). The dual
system of training (vocational training comprising both general and sector-specific
knowledge) is organised on a co-operative, tripartite basis. This, combined with
protection against dismissal, not only enables companies to invest in upskilling the
workforce without fear of “poaching” but also, given the rigidity of external labour
markets, leads to greater internal flexibility within companies,’® which forms part
of the basis for high-quality, export-oriented production.’” It follows, then, that
companies develop incrementally a process of innovation as a quality-based com-
petitive strategy, which is why Germany lags behind in the field of high-tech pro-
duction but is able to focus on “medium-tech” production in manufacturing indus-

try.

It is also true that in Germany (as in other CMEs) not only are skill and wage levels
relatively high, but in comparison with the USA and the UK the wage spread is
relatively low - not least on account of the trade unions’ pay policies and the redis-
tribution effected by the welfare state.

Each type of economy, as Hall/Soskice put it, has its own specific institutional bal-
ance made up of a network of specific institutions (practices, norms, rules, market
relationships, forms of corporate governance and trajectories of technological inno-
vation), which are closely interwoven and often complementary. This in turn has
led, for both types of economy examined here, to very specific forms of institutional

16 See Bosch & Knuth, supra note 9.

17 This depiction of the German labour market as being dominated by skilled labour, with a strong focus
on the capital goods sector of industry and clearly in this case also on large enterprises, is disturbing to
readers - at least those who are familiar with Germany’s labour market - and should not be allowed to
obscure the fact that many branches of the consumer goods industry and the service sector do of course
constitute a sizeable segment of the labour market, where Fordism and unskilled, low-wage labour
prevail: some five million jobs fell into this category in 1990. The EU Commission’s statistics for knowl-
edge-based sectors of the European labour market in 2000 place Germany only in a middle-ranking
position, calculated according to the percentage of people employed in them (See European Commission
2001, p. 31). Streeck’s often-repeated thesis concerning Germany’s “high-quality, high-qualification,
high-wage” economy likewise suffered from a one-sided concentration on industrial skilled labour, even
though there is some truth in this thesis as concerns the capital goods manufacturing industry, a key
sector, and the export industry.
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balance which cannot simply be replaced by “importing” an alternative model.
For the actors involved - enterprises, employees, associations, trade unions, gov-
ernments - such institutions furnish security expectations, structures, they need just
in extremely instable markets; they hence provide security for acting in and oppo-
site “zones of insecurity” (Crozier/Friedberg). At the same time these are institu-
tions which are “easy to loose, but difficult to re-establish.”1® The latter has to be
stressed not least because private economic profit-oriented action also tends to
erode such structures in favour of short-term market successes and profits.

This undoubtedly over-simplistic and idealised description can likewise be applied,
albeit in a less exaggerated form, to other continental European CME economies
such as the “statist” capitalism of France or the “social-democratic” capitalism of
the Scandinavian countries, which cannot be explored in any further detail here.

I. Changes in the variants of capitalism under pressure from globalisation

The stability of CME forms of capitalism was first called into question with the
publication of Michel Albert’s book “Capitalisme contre Capitalisme.” Albert ar-
gues that, as globalisation progresses, the LME type - and hence the market-based
capitalism of the USA and the UK - will gain the upper hand over economies of the
CME type, which are too inflexible and “sclerotic” to cope with globalised markets
(functional convergence®), even though it is admitted?! that the CME type is consid-
erably more successful in social terms. The debate has identified two “fault-lines”
in the CME model. First, the internationalisation of money and capital markets,
combined with internationally integrated production, significantly increase the
“exit options” for companies (A.O.Hirschman) as compared with national systems
of regulation, which are thereby placed under stress. Second, “shareholder value”
practices on the part of banks and enterprises are becoming ever more prevalent
under pressure from worldwide financial markets and international competition on
the commodity markets. Both factors ultimately undermine and erode the institu-
tional embedding of CME capitalism.

18 See also B. Boyer, French Statism at the Crossroads, in Crouch & Streeck, supra note 7, at 92.

¥ H. Ganssmann, 30 Jahre Massenarbeitslosigkeit in der Bundesrepublik - ein deutscher Sonderweg, in
LEVIATHAN Nr. 2, 164 (2004).

20 See W. Streeck, The Internationalisation of Industrial Relations in Europe: Prospects and Problems, MPIfG
Discussion Paper 98/2 (Cologne: Max-Planck-Institute 1998).

21 E.q. ALBERT, supra note 2; Streeck, supra note 7.
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The opposing thesis, put forward by the authors of the “Varieties of Capitalism”
approach, who do not deny the threat posed by the process of globalisation,? is
that the enhanced competition resulting from globalised markets will tend rather to
cause the comparative advantages of the different systems to become more pro-
nounced; for this reason, the consequence of internationalised markets will not be
convergence but divergence. This may appear to be merely an academic issue, but
the response has far-reaching implications in respect of politics and the prospects
for social development. After all, the institutional balance on which Hall and
Soskice base their assumptions is formed in essence by the continental European
social model, industrial relations and basic social consensus. These elements may
have to be shelved if the Anglo-Saxon type of economy were proved superior to the
CME type and had to be “taken up.”

The following questions arise from the foregoing: What are the (economic and po-
litical) factors which favour a take-up of the Anglo-Saxon model? And what are the
counter-arguments, and/or what development trajectories are likely in the light of
a confrontation between the two models or forms of institutionally embedded
economies? Is it a matter of divergence or convergence - or of “converging diver-
gences?”2

There is no disputing the fact that the conditions for the CME variant have changed
since the 1990s, even though one need not go along with the “strong” globalisation
thesis repeatedly propounded by Wolfgang Streeck in this discussion to justify his
scepticism concerning the future of the CME variant. I should like to explain this,
against the backdrop of an increasingly Europeanised and internationalised econ-
omy, in terms of six factors of institutional change which will be considered primar-
ily in relation to Germany as a prototype CME: (1) developments on (national and
international) commodity and capital markets; (2) the ensuing changes in structures
of corporate governance within corporate enterprises; (3) the transformation in
management career structures and the composition of management in corporate
enterprises; (4) the significance of the service sector (and in particular the knowl-
edge society); (5) the external political influence of EU integration and enlargement;
and (6) the role played by (national) politics and politicians in the economic arena.
All these aspects are closely connected or interdependent and are separated out
here merely for analytical purposes.

22 See VARIETIES OF CAPITALISM, supra note 4, at 56.

2 KATZ & DARBISHIRE, CONVERGING DIVERGENCES (2000).
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II. Transformation of the CME variant “Rhineland capitalism” in the 1990s

Even Hall and Soskice view the change in financial markets and its effect on corpo-
rate governance structures as a threat to the institutional stability of the CME vari-
ant. The structure of corporate governance in German corporate enterprises has
altered radically since the start of the 1990s, as revealed in particular by Hopner?* in
his comprehensive empirical study assessing annual reports, balance sheets and a
database of companies established by the Cologne-based Max Planck Institut fiir
Gesellschaftsforschung. Hopner found that over a third of large corporate enter-
prises in Germany (33% in 1999) had altered their accounting practices to conform
to international standards - IAS and/or US-GAAP. A similar proportion was nur-
turing relations with investors - an early indicator of a shareholder value policy. At
the same time, a clear trend was, and is, emerging towards a realignment of profit
targets in the light of capital markets (for instance through the concept of “dis-
counted cash flow”), and management salaries were increasingly being left variable
and made performance-related. All the authors cited by Hopner are unanimous
that “during the 1990s large German companies are clearly tending to gear their
operations to capital markets.”?

A number of internal and external factors lie behind these indicators of increasing
capital market orientation and hence short-termism.? First, the Europeanisation
and internationalisation of trade and production, in combination with benchmark-
ing practices, has intensified competition to a growing extent. Management regards
shareholder value policies as a suitable means of withstanding this competition by
focusing on the core business and introducing competition within the company.
Foreign-based employees rose from 17% in 1986 to 27.6% in 1996 as a proportion of
total employment in the 100 largest companies, while turnover abroad rose twice as
sharply as domestic turnover during that same period.? This internationalisation of
production places companies under more intense pressure of competition, espe-
cially since this competition is shifting more and more from being complementary

2 HOPNER, supra note 6; See also the book review from the author in: transfer - EUR. REV. OF LABOUR AND
RESEARCH Vol. 9, No. 4, 761.

2 HOPNER, supra note 6, at 53.

2 See Id.; but also , A. Nolke, Transnational Economic Relations and National Models of Capitalism: Institutional
Investors and the “Disembedding” of German Corporate Finance, Paper to be presented at the workshop
“National Models and Transnational Structures: Globalisation and Public Policy” (ECPR 27t Joint Ses-
sion of Workshops, 26-31 March 1999, Mannheim); S. Liitz, Globalisierung und die politische Regulierung
von Finanzmirkten, in PROKLA Nr. 118, 61; U. JURGENS & ]. RUPP, THE GERMAN SYSTEM OF CORPORATE
GOVERNANCE - CHARACTERISTICS AND CHANGES (2000).

27 HOPNER supra note 6, at 85, 87.
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to being substitutive?; thus the traditional ability of Germany’s exports to compete
on quality can no longer be dissociated from competition on grounds of price. Cost
and profitability goals have evidently been redefined as a result of the shareholder
value approach.

Second, there are corresponding changes in the financial strategies of shareholders
in corporate enterprises, which in fact - as rightly pointed out by Jiirgens et al.
(2002) - constitute only a comparatively small proportion of companies in Germany.
In this regard the “Trojan Horse” of the LME variant in Rhineland capitalism
clearly takes the form of a dramatic transformation in the big banks strategies con-
cerning investment business on the one hand and, on the other, the growing impor-
tance of institutional investors (investment funds etc.).?? Although there has been
no fundamental shift in ownership, the big banks - which administer a sizeable part
of the investment portfolio in Germany on account of their proxy voting powers -
are relinquishing their holdings in order to release liquidity for investment busi-
ness, and are managing their shares in “special funds.” They therefore become “in-
stitutional investors” in the strict sense of the term: i.e. rather than investing strate-
gically, they aim for short-term profitability and no longer show any loyalty to-
wards companies. The proportion of similarly minded international institutional
investors is rising simultaneously - several corporate entities now have over 20% of
foreign holdings. The consequence of both these trends is that capital market orien-
tation increases, the diversified companies typical of Germany’s high-quality pro-
duction come under pressure (suspicion of cross-subsidisation), and the goal of
growth and employment is sidelined by that of short-term profitability. Along with
growing capital market orientation and stock market capitalisation, with the big
banks’ loss of strategic direction and legislative simplifications (e.g. the law making
it easier to raise capital), there is a growing likelihood of hostile take-overs: share-
holder value policies are therefore increasingly regarded by company managers as
a precondition for successfully rejecting take-over bids.®® Another aspect of change,
as yet impossible to assess, relates above all to small and medium-sized enterprises
(SMEs), which employ approximately 80% of the workforce and produce just over
50% of GDP. The strategic changes made by the banks, from local banks to invest-
ment banks, coupled with the Basle II Agreement, make it more difficult for chroni-
cally undercapitalised German SMEs to borrow funds. The co-operative relations
which previously facilitated long-term profitability goals in this sector, as in others,
are thus increasingly being overshadowed and rendered impossible by short-term
commercial calculations.

28 K. HUBNER, DER GLOBAILISIERUNGSKOMPLEX (1998).
2 As is emphasised in particular by JURGENS, supra note 26.

30 On this point see HOPNER, supra note 6, at 104.
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Third, the growing capital market orientation of companies not only necessitates
short-term calculations of profitability at the expense of the classic trio - profitabil-
ity, company growth and employment growth. It is apparent at the same time that
management personnel structures are undergoing rapid change. Whereas it had
been typical in large companies under Rhineland capitalism for top managers to
come from within the company (internal promotion) and mostly to have completed
a technical (higher) education, during the 1990s a dramatic transformation took
place both in the composition of management and also in the ratio of technical staff
to business economists and lawyers.3! First of all, the extent to which the top man-
agers of large German firms sit on the supervisory boards of other large German
firms halved during the 1990s in the fifteen companies most involved in this prac-
tice. The average period of office of management board chairmen has been falling
sharply since the mid 1980s.32 There are now more business economists than tech-
nical staff presiding over management boards, and the external labour market (i.e.
outside the company) is rapidly gaining in importance when it comes to recruiting
senior managers.’* The predominance of economists, with their interest in finance
markets, over technical staff and old-style entrepreneurs in the managerial echelons
of medium-sized businesses since the mid 1990s has partly been accelerated by the
emergence of a new generation of proprietors. This trend, also detected by Dorre in
a regional economic survey of the industrial region around Nuremberg goes
hand in hand with the implementation of shareholder value policies - strict pursuit
of profit rather than growth, elimination of cross-subsidies, profit centres - some-
times resulting in the destruction of regional networks and undermining employee
participation and co-management by trade unions and works councils.

The above-mentioned elements of change in the structures of Rhineland capitalism
under pressure from market globalisation bring together a series of arguments
which have been formulated in criticism of the Hall/Soskice thesis that pressure
from globalisation would cause the different variants of capitalism to further
heighten their comparative cost advantages. The following three points, by con-
trast, highlight social and economic transformations which are not directly con-
nected with the process of economic globalisation.

31]1d. at 123.
21]d. at.131.
3 Id. at 130.

3 K. Dorre, Global players, local heroes. Internationalisierung und regionale Industriepolitik, in SOZIALE WELT
Nr. 2, 198 (1999).
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Fourth, the co-ordinated variants of capitalism are analysed by Hall/Soskice (2001),
and the authors whose writings they edit, mainly on the basis of institutions in the
industrial sector. Such an approach is justified to a certain extent, since this sector
has been and still is the dominant one in many respects, and since it feeds many
segments of the tertiary sector on account of its high productivity. However, all
modern labour markets in developed capitalist societies - including under Rhine-
land capitalism in Germany - have long been determined by the tertiary sector
which, even in Germany, well-known as a “latecomer” on this scene, accounts sta-
tistically for over 60% of employment relationships and over 75% of economic ac-
tivity. (Manufacturing industry excluding construction accounted for just 22% of
the workforce in Germany as a whole in 2002, according to the latest Statistical
Handbook.?> In certain spheres, e.g. insurance, transport and the wholesale trade,
Germany’s tertiary sector does include some corporatist-style institutions which are
altogether comparable with those in the industrial sector, yet for the most part it
consists of small and medium-sized firms. The rise in the number of small busi-
nesses and micro-enterprises and the growth of knowledge-based production in the
tertiary sector, where certain segments of the labour market are highly mobile, and
with individualised and increasingly unregulated employment relationships, flexi-
ble external labour markets are playing an ever more crucial role in the tertiary
sector. Relevant catch-phrases here are the “emergence of labour entrepreneurs”3¢
and the “process of removing labour constraints” or of “eroding the borderlines of
work” (Entgrenzung).”%” These job markets, as labour market researcher Giinther
Schmid puts it, are more akin to those of artists than to traditional industrial labour
markets.® It can even be posited for Germany® that these modern service sectors
have remained underdeveloped or have been unable to develop sufficiently, by
comparison with the USA and the UK, because these services are either still organ-
ised along industrial lines or governed by a regulatory system redolent of industri-
alism and hence of the institutions of Rhineland capitalism itself! The strength of
the current discourse about the flexibilisation of (external) labour markets in Ger-
many - a debate which calls into question the very foundation of the institutions
underpinning the German CME - lies in the fact that it can identify modern seg-
ments of the service sector which do not conform to the regulatory mechanisms
governing the industrial sectors of CMEs.

35 Statistisches Taschenbuch 2003, 2.4, our calculations.
3 H.J. PONGRATZ & G. VOB, ARBEITSKRAFTUNTERNEHMER, (2003).
37 N. KRATZER, ARBEITSKRAFT IN ENTGRENZUNG (2003).

38 G. SCHMID, WEGE IN EINE NEUE VOLLBESCHAFTIGUNG. UBERGANGSARBEITSMARKTE UND AKTIVIERENDE
ARBEITSMARKTPOLITIK (2002).

39 On this point see M. Baethge, Der unendlich lange Abschied vom Industrialismus und die Zukunft der Dien-
stleistungsbeschiftigung, in WSI-MITTEILUNGEN NR. 3, 140 (2000).
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Fifth, EU policies, in the form of the prevailing “negative integration” of the EU
countries’ economic and social systems, are likely in the long term to constitute
another key precondition for the transformation of CME variants of capitalism in
the European Union. Precisely because the EU encompasses both LME and CME
types of capitalism, and because the CMEs for their part have no common struc-
tures but consist of Rhineland, statist and social-democratic models, as well as vari-
ous hybrid systems, co-ordination and harmonisation policies normally amount not
to positive forms of regulation but to the lowest common denominator, i.e. market
freedom on the basis of minimum standards. Even though this is not universally
the case, in many instances it can justifiably be argued that such developments bol-
ster a shift in the direction of an LME variant, as is easily demonstrated by the pol-
icy of liberalising public services (which in many CMEs are a mainstay of the insti-
tutional embedding of economic activity). What is more, eastward enlargement is
likely to further strengthen the position of LME attitudes and the resultant policies
in the EU. The transformation countries have not of course had an opportunity,
since the downfall of state socialism, to shape their own institutional structures for
a market economy, and so for the time being the majority of them are setting up
new structures based on ownership and the market. These structures have much
more in common with radical market economies of the Anglo-Saxon type than with
continental European forms of capitalism. In many central and eastern European
countries, for example, the industrial relations systems which have emerged bear
more of a resemblance to the pluralist, voluntarist system in the United Kingdom
than they do to the systems of Western Europe.

Sixth, one final aspect is to be found at the level of (national) politics and politi-
cians. The political players themselves - no doubt under pressure from the primacy
of neoliberal discourse and with one eye on European integration - have taken ma-
jor strides towards altering Germany’s variant of CME (but Hancké*® recounts simi-
lar moves in France too). The Red/Green government has implemented tax reforms
(e.g. the scrapping of capital gains tax) and laws to deregulate the financial mar-
kets*? which in effect dissolve “Germany PLC” and encourage banks and enter-
prises to adopt a shareholder value approach to corporate governance. Moreover,
one element of the “Agenda 2010” draft legislation currently in the pipeline is to
make external labour markets more flexible: in Germany, as in other CME coun-
tries, a policy of privatisation has weakened the state as a player - in the production
of public goods and as a participant in bargaining systems - or has reduced its role
to one of external regulation. This weakening of the government as a political

40 B. Hancké, Revisiting the French Model: Coordination and Restructuring in French Industry, in VARIETIES OF
CAPITALISM, supra note 4, at 307.

41 See JURGENS, supra note 26.



998 GERMAN LAW JOURNAL [Vol. 05 No. 08

player is matched by the weakening of employers” associations, in that some em-
ployers are departing from organisations and others are not joining in the first place
(especially in eastern Germany and in the tertiary sector) and the weakening of
trade unions as a result of economic and social modernisation. The main “Trojan
horse” in this field - to remain with this image - is the economic and organisational
structures in east Germany which, just like the central and eastern European coun-
tries referred to above, has been unable to develop its own institutional means of
bedding down a capitalist economy and is at the same time under enormous pres-
sure of competition from a west German economy which is more productive than
its own by at least 35 percentage points on average. The attributes of West Ger-
many’s corporatist model have so far scarcely taken hold at all in the east, and the
economic basis for legislative regulation is (still) too weak, so that for business
leaders it makes more sense to refrain from joining associations and subjecting
themselves to the binding effects of collective agreements.*? As for workers, who
initially had high hopes of the trade unions, they lost heart because those unions
were unable to forestall unemployment, and/or as unemployed persons they see
little point in joining a trade union. For these reasons the degree of organisation
among both employers and employees is very low in eastern Germany.

Irrespective of these difficulties linked to reunification, however, structural changes
in the economy (tertiarisation) and the process of social modernisation (pluralisa-
tion and individualisation) caused trade union membership figures in Germany as
a whole to fall from over 30% to just over 20% during the 1990s.43 The same trend is
evident in almost all continental European countries with the exception of the
Scandinavian countries* and already occurred in the United Kingdom under
Thatcher. The problem is that this weakening of organisations may well mean that
the main players in the continental European model of corporatism will cut loose!
The same negative trend applies to employers’ associations because of the increas-
ing difference between SMEs and large enterprises due to the modernisation of the
German economy: the organisational coverage of employers’ associations has been
decreasing steadily for the last two decades: in the west German metalworking
industry, for example, the organisational coverage slumped from 65% (1965) to 56%
(1984) and then further still to 35% (1998). What is more, there is a growing ten-
dency among SMEs to leave these associations and thus to break up the alliance

42 See on this point THE CHANGING CONTOURS OF GERMAN INDUSTRIAL RELATIONS 195, tables 4 and 5W.
(Miiller-Jentsch & H.J. Weitbrecht eds., 2003).

$1d. at 193.

4 See ]. WADDINGTON & R. HOFFMANN TRADE UNIONS IN EUROPE, FACING CHALLENGES AND SEARCHING
FOR SOLUTIONS 54 (2000).
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between firms of differing sizes within the German corporatist system*, a tendency
which threatens the very core of the German corporatist model.

If we consider these six manifestations of change in the German model of capital-
ism all together, a process of convergence in the direction of an Anglo-Saxon-style
“liberal market economy” would appear to be the obvious consequence. Yet, while
not denying the changes, a more detailed analysis which embraces important pil-
lars of the Rhineland model of capitalism, such as employee participation, arrives at
different conclusions. Such an analysis will be conducted below, with the aid of
various examples and at various levels.

C. Change as a process of convergence between variants of capitalism?

The question asked at the outset was whether Europe is adopting the market-based
model of capitalism. In the light of the trends highlighted above, using “Rhineland
capitalism” as a case study, the answer would appear to be clear-cut. Rapid
changes underway during the 1990s were leading in the direction of a form of capi-
talism geared to the capital market. This capitalism has gradually come to more
closely resemble the LME variant, especially since both internally (development of
the “knowledge society,” government policy of liberalisation, loss of power by ma-
jor players) and externally (EU negative integration) there were additional deter-
minants making a change of course inevitable. At least from the point of view of the
editors of “Varieties of Capitalism,” who define institutions in functional terms,
such a conclusion would seem empirically compelling, in contrast with the (opti-
mistic) position formulated in their introduction. However, such a narrow, func-
tional vision not only ignores the socially and culturally determined “inertia” of
institutions and the fact that it renders radical changes of course unlikely (the ef-
fects would moreover be disastrous), as Hopner argues. It likewise ignores the fact
that institutional transformation is not necessarily tantamount to a radical change
of course, but that mixed forms (described as “hybrids” by Hopner# can arise in
certain places, altering the existing structures and/or equipping them with new or
modified functions. This process can be illustrated by referring to the case of indus-
trial relations, looking first of all at employee participation and then at collective
labour relations.

45 W. Schroeder & St. Silvia, Gewerkschaften und Arbeitgeberverbinde, in DIE GEWERKSCHAFTEN IN POLITIK
UND GESELLSCHAFT DER BUNDESREPUBLIK DEUTSCHLAND - EIN HANDBUCH 261 (W. Schroeder & W.
Wessels eds. 2003).

46 HOPNER, supra note 6, at 210.
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It can in fact be asserted that both elements of industrial relations in Germany have
survived the change as institutions, while having had to modify their functions.
Employee participation has been given an overwhelmingly positive verdict, even in
recent surveys of company managers.*” Furthermore, large enterprises, portrayed
here as the drivers of change, are not challenging the regional sectoral collective
agreement, as became apparent from various statements made concerning the col-
lapse of the IG Metall strike in East Germany. The function of both these elements
has however altered: at crucial moments of decision-making in corporate enter-
prises about the transition to a shareholder value policy, the protagonists in em-
ployee participation - works councillors and members of the supervisory board -
have come out in favour of this change, as shown by Hopner.#® In the Mannesmann
case, for example (when vodaphone successfully made a hostile take-over bid for
the mobile telephone branch of Mannesmann), employee participation was in no
sense “a ‘poison pill’ to prevent the take over.”4 What the worker representatives
were keen to do was preserve and strengthen the company’s force production,
which often also represents the core workforce and hence the people responsible
for electing employees to sit on works councils and supervisory boards. It could be
said that we are seeing here elements of a selective corporatist policy, which were
already regarded by Esser®® in the 1980s as typical of post-Fordism. What has also
become apparent is that conflicts of interest have often caused workforce represen-
tatives to ally themselves with shareholder representatives in opposition to man-
agement (for instance in respect of corporate transparency and determining prof-
its). There are indications here that the role of employee participation is being
modified into one of voluntarist representation. The regional sectoral collective
agreement likewise still remains a component of Rhineland capitalism, one which
does not in essence appear to be under threat even from developments in east
Germany, as noted by Schroeder®?) in his study - albeit before the dramatic collapse
of the strike in the east German metalworking industry. It has however been

47 See, DIE WIRTSCHAFTLICHEN FOLGEN DER MITBESTIMMUNG (B. Frick, et al. eds. 1999).
48 HOPNER, supra note 6, at 150.

49 See JURGENS, supra note 26, at 55; See now the much awaited judgment in the Criminal proceedings
against former Mannesmann CEO, Klaus Esser, and various members of Mannesmann’s former supervi-
sory council, Landgericht (Regional Court) Diisseldorf, 23 July 2004. First reactions and commentary, e.g.,
FINANCIAL TIMES DEUTSCHLAND, 23 July 2004, 1, 2, 25,27-29; BERLINER ZEITUNG, 24 July 2004, 27;
FRANKFURTER ALLGEMEINE ZEITUNG, 23 July 2004, 1, 3; NURNBERGER NACHRICHTEN, 23 July 2004, 1-3;
See also the article by Peter Kolla on the Mannesmann trial, published in: 5 GERMAN L. J. No. 6 (1 July
2004), at http:/ /www.germanlawjournal.com.

50 J. ESSER, GEWERKSCHAFTEN IN DER KRISE (1982).

51 'W. SCHROEDER, DAS MODELL DEUTSCHLAND AUF DEM PRUFSTAND, ZUR ENTWICKLUNG DER
INDUSTRIELLEN BEZIEHUNGEN IN OSTDEUTSCHLAND (2000).
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adapted to the new status quo by means of extension clauses and has therefore
retained its capability to effect regulation on a basis of co-operation in a changed
environment. In this sense the changes in Germany have mirrored those in the
other continental European countries, which have been investigated empirically by
Traxler et al.52 Pay settlements are rendered flexible and adapted to growing eco-
nomic discrepancies thanks to extension clauses. In contrast to the market-based
model, it is a matter here not of deregulation but of controlled decentralisation. In
both cases the trade unions have been obliged to distance themselves to a certain
extent from a strategy founded on solidarity. In both cases the institutions of the
CME model have been preserved and have undergone functional change, without
the UK or US model having been adopted.

In this respect - but other examples could be found in fields such as the dual train-
ing system and research policy - what emerges is that the CME variant “Rhineland
capitalism” is indeed under pressure and undergoing a transformation, but that -
for the time being - this change is leading neither to a reinforcement of “compara-
tive advantages” nor to a convergence towards the Anglo-Saxon variant of LME
capitalism. Similar conclusions are moreover reached by Jiirgens et al. 2002, who
observe a gradual and ambivalent process without a “big bang” effect in Ger-
many.® The survival of institutions as important as the industrial relations referred
to above could even prompt a completely different conclusion. Precisely because
globalisation has significantly heightened market instability (causing Susan Strange
to speak of “casino capitalism”), the institutions of co-ordinated market economies
(CMEs) offer a degree of security> and are not simply being sacrificed on the altar
of the market. Even comparative empirical investigations of the “knowledge soci-
ety” segment of the service sector® have demonstrated that, even though this sector
does indeed require flexible labour markets, creativity and innovation can be fos-
tered at the same time, as long as mobility does not mean that a person’s dismissal
brings about his/her downfall. Rather, an institutional network of social security -

52 FR. TRAXLER, ET AL., NATIONAL LABOUR RELATIONS IN INTERNATIONALIZED MARKETS (2001); See also,
EUROPEANISATION OF INDUSTRIAL RELATIONS IN A GLOBAL PERSPECTIVE - LITERATURE REVIEW, (J. Hoff-
mann, et al., eds., 2002).

53 JURGENS, supra note 26, at 54.

54 Jt is no accident that where a similar degree of security is not provided through institutional involve-
ment, namely in LME forms of capitalism, multinational enterprises are taking the initiative themselves
and adopting codes of conduct or corporate social responsibility (CSRstandards as uniform, certified
methods of embedding economic activity into society. In this way they gain a certain amount of security
in unstable consumer markets (threats of consumer boycotts and can guard against potential action by
trade unions.

55 S. CHRISTOPHERSON, THE DIVERGENT WORLDS OF NEW MEDIA - HOW POLICY WORK IN THE CREATIVE
ECONOMY (2003); Manuskript: Conference Neue Medien - Neue Arbeit? Hamburg 12/13 June 2003.
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not protection against dismissal - ensures that creativity can be preserved in the
long term in a context of mobility or even within “unregulated” labour markets.
The model of “transitional labour markets,” for which the labour market researcher
Giinther Schmid argues, would be one solution arising out of the system itself.5
His surveys, funded by the BMBF, call for a new balance between modern service
activity and modified forms of regulation (new and complementary welfare sys-
tems); similar findings emerge from the working party on developmental trends in
Germany’s service sector.5”

Thus, the continued existence of institutions does not rule out changes in these in-
stitutions and the emergence of new hybrid forms. Hopner’s (2003) allusion to grey
areas in the evaluation of change is apposite although of course stark black and
white images have never yet depicted reality, but have at most only helped to ex-
plain it.

56 See SCHMID, supra note 38.

57 ARBEITSKREIS, ENTWICKLUNGSTRENDS IM DIENSTLEISTUNGSBEREICH (M. Baethge, et al., eds., 2000);
Zwischen tertidrer Wohlstandsgesellschaft und tertidrer Krise, in http/fwww.gwdg.de/sofi/frames/publik/
mitt25/dl.htm



